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New York state recently enacted the Climate Leadership and Community Protection Act, a sweeping new law to curtail greenhouse gas
emissions from virtually all sources over the next 20 to 30 years. To meet these ambitious targets, New Yorkers will have to change virtually
every aspect of how they live. Unlike a similarly ambitious New York City law enacted in April that targets emissions from large buildings,
however, the Act contains no specific regulatory roadmap and instead leaves the details to be developed over the next three years with the
state Department of Environmental Conservation (DEC) and the Public Service Commission (PSC) taking leading roles. This lack of detail
perhaps explains the relative calm that followed the Act's passage. As New York takes up the hard work of developing a regulatory path
forward, it will need to tread carefully to withstand the public and legal scrutiny that lies ahead. We have identified three significant challenges

that the state will face as well as possible solutions.

Framework: The Climate Leadership and Community Protection Act. The Act sets limits on emissions of carbon dioxide and its equivalents from
all sources at 60% of 1990 levels by 2030 and 15% of 1990 levels by 2050. The remaining emissions are to be offset through reforestation and
other carbon capture means. Beyond that, the Act divides emissions sources into two major categories: electric generation and everything else,
including buildings, transportation and industry. As to electric generation, by June 30, 2021 the PSC must issue an order requiring electric
utilities like Con Edison to secure 70% of their electric supply from renewable sources (excluding nuclear) by 2030 and 100% from “zero

emission” sources (including nuclear) by 2040.

As to everything else, the Act contemplates a three-year policy-making process involving a Council of 22 appointees from the governor and
legislative leaders (including major state agency heads). The Council will involve various advisory groups and solicit substantial public comment
before adopting a final “scoping” plan by Jan. 1, 2023 for achieving the 2030 and 2050 requirements. By Jan. 1, 2024, the DEC must promulgate

rules to achieve the statutory emissions limits, “reflecting in substantial part the findings of the scoping plan ... ."

Challenges on the Road To Greening the Grid. New York is off to a good start in greening its electricity grid. In 2018 New York derived 28
percent of its electricity from renewable sources (i.e., not including nuclear energy) and 58 percent from zero emission sources (including
nuclear). And the state continues to dramatically ramp up support of renewable energy projects. In the past two years alone, the state has
entered into contracts for approximately 4,700 megawatts of electricity from renewable sources like offshore wind and utility-scale solar. On
these facts, New York seems well positioned to achieve its 100% zero emissions target in 20 years. Anticipated changes in supply and demand,
however, complicate that picture. For example, Indian Point nuclear power plant, with approximately 2000 MWs of zero emission generating
capacity—is scheduled to be shut down by 2021. And while aggressive efforts to improve energy efficiency are expected to reduce demand
over current trends, other anticipated changes, such as increased use of electric vehicles, and electrification of building heating systems, are
expected to substantially increase demand. Thus, the scale of renewable energy projects that will be required is unprecedented in the northeast,

if not the country—requiring careful attention to transmission challenges and local siting objections. The creation of new transmission lines is
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particularly important as much of the solar and wind power is upstate and much of the demand is downstate.

But transmission projects may face a regulatory challenge created, in part, by New York state itself. Every linear transmission project, whether an
interstate natural gas pipeline or an electric cable, involves some amount of tree clearing, wetlands disturbance, stream crossings and
disturbance of sediment. All such projects, whether proceeding under federal or state jurisdiction, must go through environmental review.
When 84071 of the U.S. Clean Water Act applies, the state must issue a water quality certification that affirms the project will comply with state
water quality standards. In recent years, DEC has set an increasingly high bar for obtaining those certifications (albeit in the context of natural
gas transmission lines) that has effectively blocked several major transmission projects. See, e.g., Constitution Pipeline Company v. New York
State Department of Environmental Conservation, 868 F.3d 87 (2d Cir. 2017) (affirming DEC denial of water quality certificate to a new natural

gas pipeline). DEC and the PSC can expect opponents of major transmission projects to use these precedents.

The Elephant in the Room: Vehicle Emissions. Vehicles are by far the single greatest source of GHG emissions in New York state, accounting for
46% of the total in 2018. Recognizing that the Act's emissions limits can't possibly be met without addressing the transportation sector, the Act
expressly requires DEC's rules to include "measures to reduce emissions from” sources with a “cumulatively significant impact” on GHG
emissions “such as internal combustion vehicles that burn gasoline or diesel fuel.” Federal law, however, preempts states from regulating tailpipe
emissions or fuel economy of private vehicles. Federal courts take a broad view of the preemption clauses of the Clean Air Act and Energy

Policy and Conservation Act and have used the laws to strike state laws that even indirectly regulate vehicle emissions and fuel economy.

Nevertheless, there are at least three steps New York can take to reduce vehicle emissions. First, New York can expand efforts to reduce vehicle
miles travelled by encouraging use of public transportation, expanding the availability of public transportation, encouraging carpooling, and
exacting tolls on driving in congested areas. The state’s congestion pricing law, expected to be implemented in Manhattan in 2021, is but one
example of a legal mechanism expected to reduce car use. Second, the Act contemplates changes in land use laws to indirectly get at vehicle
emissions by encouraging denser development that could be served by public transport and discouraging sprawl! (i.e., Smart Growth). Finally,
much of New York and its communities were designed around driving. Development patterns are well-established. Reductions in vehicle
emissions must, therefore, also come from a shift to electric vehicles. New York cannot force that shift because of federal preemption but it can
build the infrastructure to support it (i.e., charging stations) and provide financial incentives such as gas taxes and an expanded rebate program,
to encourage electric vehicle purchases. In fact, New York has committed $250 million to constructing fast charging infrastructure throughout

the state through the EVolve program.

Reining in Building Emissions on Main Street. Perhaps the biggest challenge facing the state is the political difficulty of imposing short-term
costs on individual residents for long-term cost savings and environmental benefits. There is simply no path to the carbon free future
envisioned in the Act that does not involve mandating or strongly incentivizing individual homeowners to change their heating and cooling
systems, replace their appliances, improve home insulation and make other costly changes. The state has tools it could use to achieve
reductions in building emissions including carbon taxes on inefficient buildings and mandating emission limits (as New York City has just done
for buildings over 25,000 square feet). But they will come at a big cost for owners of smaller buildings, particularly single-family homeowners
that dominate the housing market. The median household income in the state is approximately $65,000. Even where existing equipment is
reaching the end of its useful life, households are unlikely to upgrade to greener alternatives unless they are affordable and comparably priced
to fossil fuel burning predecessors. A successful set of regulations must recognize these financial limitations and include financing mechanisms
that will put the necessary upgrades within reach or offset the disproportionate impact of a carbon tax.

Final Thoughts. While this article focuses on some of the challenges facing the Act, there are reasons for optimism. First, the state is already
aggressively working to remake its electric grid and incentivize electric vehicles—two vital components of achieving a carbon neutral economy.
In other words, by the time DEC issues its 2024 regulations, New York will already be closer to the Act’s requirement of net zero emissions by

2050. Second, the Act's passage is sure to engender a whole new wave of innovation that may, 10 years from now, make some concerns seem
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quaint. For example, if improvements in energy storage could eliminate the challenges associated with the cyclical nature of wind and solar
power and satisfy peak demand, the capacity of the existing bulk electric supply would be substantially expanded, even with new demands for
power from electric cars and heat. Similarly, as some see opportunities in retrofitting existing buildings to be more efficient, the cost and

disruption of making such improvements is likely to come down.
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