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This article provides insight into whether (and how) to
conduct a workplace investigation.

For additional information on conducting internal
investigations, see Workplace Investigations: Step-by-Step
Guidance and Internal Workplace Investigations Checklist

(Step-by-Step Guidance).

For videos on best practices for conducting workplace
investigations, see Workplace Investigations Video and
Remote Workplace Investigations Video.

Whether and how to conduct an internal workplace
investigation will be driven not only by the
allegations and facts giving rise to the apparent need for
an investigation but also, in large part, by the company’s
objectives. Such objectives include legal

enforcing company policies, furthering company values,

initial

compliance,

valuing employees, and fostering employee and stakeholder
engagement.

Imagine three (hypothetical) examples that may warrant an
internal investigation of some type:

e Two senior executives separately come forward and
accuse the CEO of sexual harassment.

e A supervisor with a history of interpersonal conflict
complains that their direct report is not demonstrating
sufficient empathy to the organization’s constituents in
the performance of their duties.

Some of a company’s employees successfully pressed
for a union election, and the company is concerned
that the close vote reflects widespread low morale and
dissatisfaction with the corporate culture.

Each example is briefly discussed below.

Sexual Harassment
Allegations against a CEO

For the first example—involving allegations of inappropriate
conduct by the CEO—the company would no doubt be
concerned with legal compliance and be compelled to
launch a serious and thorough workplace investigation.
Multiple credible allegations of sexual harassment would not
only implicate company policy but raise serious concerns
about violations of applicable law. If the allegations are
specific, serious, and credible, the company will likely
be very concerned with the potential for legal liability.
Maintaining confidentiality is also essential as rumor mills
in organizations can destroy morale. The company would
need to ensure that employees are working in a safe
environment where sexual harassment is not tolerated.

Upon learning of the allegations, the company should, at
a minimum, consult an attorney because of the significant
potential litigation concerns. In consultation with counsel,
the company may decide to have an attorney conduct the
investigation or, alternatively, provide legal advice while
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either a company employee or a third party conducts the
investigation. If the attorney conducts the investigation,
there is a risk that the attorney (and the attorney’s law
firm) might be disqualified from representing the company
if litigation does follow. This risk is reduced if the attorney’s
role is confined to providing legal advice. Notwithstanding
this risk, the company might decide to have a law firm
conduct the investigation.

If the company decides to hire a third party, it should
nonetheless consult with outside counsel on this decision.
Depending on the particular facts and circumstances, there
may be a viable argument that if the law firm retains the
investigator to help it provide legal advice to the company
in connection with the investigation, the investigator’'s work
is privileged, at least in part (the underlying facts, of course,
are not privileged).

Factors that a company might consider in whether to hire
a third-party investigator include cost, the need for both
the appearance and the fact of an investigator free from
company influence, and the availability, if any, of qualified
company employees to perform the investigation.

Supervisor’s Poor
Performance Review against
Direct Report

For the second example—involving a supervisor's poor
review of their direct report—legal liability appears to be
less of a concern than the first example, and decision-
makers at the organization may be relatively more
concerned with the impact on organizational values and,
perhaps, the impact of employees feeling valued. Given
the supervisor's history of interpersonal conflict, the
organization may be cognizant of the possibility of shared
responsibility for the alleged performance issue. Here, the
organization should lean on its established behavioral norms
that shape its workplace culture.

Ultimately, the organization should determine which types
of behaviors are considered acceptable in their culture
and be sure that the supervisor and direct report are both
demonstrating those behaviors on a consistent basis. In

this case, an internal or external executive coach can help
the supervisor and direct report in changing behaviors,
assuming there is a willingness to change on their parts.
Talent flows to where it's valued and, if these behaviors are
left unchanged, high performers may walk out the door.

As discussed, the organization may be somewhat less
concerned about litigation risks, and more concerned with
figuring out whether the supervisor's complaints are correct
(a serious concern), whether the complaint is misguided or
even motivated (consciously or otherwise) by a personal
dislike of the employee, determining whether the manner
in which its employees are trained to interact with service
recipients needs to be addressed, and employee morale.
Under these circumstances and with these concerns, the
organization (with input from legal counsel) might decide
that the investigator needs to bring different talents to the
investigation than in the first example. The organization
might reasonably conclude that the investigator does not
need to be an attorney.

The third example, involving a unionization vote, does
not involve allegations of workplace misconduct at all.
Nonetheless, management’'s concern that employee
receptivity to an organizing campaign demonstrates
significant culture and morale challenges poses a different
set of challenges for an investigator than an investigation
centered around a specific allegation. In this case, the
organization’s leaders may want to consider a “workplace
audit” to determine the following: Is there
widespread dissatisfaction? If so, what are the causes? Are
they economic (e.g., poor pay?), burnout (long hours, heavy
demands?), cultural (employees feel unsupported?), legal
(e.g., employees experience a toxic work environment), a
combination, or none of the above? How can the company
address these causes and create a better workplace for its
employees? This type of survey, administered by outside
professionals, will help the leaders identify concerns of their
workforce, giving them specific data to craft a strategy to
enhance morale and workplace culture.

culture

Conducting a workplace investigation and prioritizing a
healthy workplace culture do not have to be a zero-sum
game. When investigations are conducted in a thoughtful
manner with a desire to sustain a healthy workplace culture,
outcomes can be even more successful.
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